


















































applicable, until changed by the NLRB or the reviewing courts.
Since the NLRB decision included factual findings showing that
Gerawan packed outside produce during the period up to and
including the time of the alleged unfair labor practices, the
Board concluded that, under existing precedent, it was preempted
from proceeding to adjudicate the merits of the unfair labor
practice allegations. On that basis, the Board dismissed the
case.

Concurring Opinion by Member Frick

Member Frick concurred that the Board was preempted from
adjudicating the merits of the case, but wrote separately to
suggest several ways in which the NLRB could ameliorate the
problems caused by growing confusion over the boundaries between
NLRB and ALRB jurisdiction. Member Frick suggested that the NLRB
could retreat from its recent trend of narrowing the definition
of its agricultural exemption, toll its statute of limitations
during the period that a charge is pending before the ALRB,
inform parties of their right to instead file charges before the
NLRB, adopt the ALRB’s certifications where jurisdiction shifts
to the NLRB, and defer intervention until state processes have
been exhausted. Member Frick also noted that the Board has
previously expressed its willingness to work with the NLRB to
establish procedures to provide a viable transition between
jurisdictions, in order to ensure that the purposes of both state
and federal collective bargaining laws are fulfilled.
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